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EXECUTIVE SU

Opver five percent of the US population is deport-
able, including twelve million undocumented
residents and legal permanent residents with

past offenses. While programs to permanently or
temporarily legalize status can shrink the numbers
in the shadows, they cannot erase an ever-present
deportable population. Meanwhile, more than
fifteen percent of US families include at least one
parent who is a noncitizen and one child a citizen.
Deportable people—who by law must be expelled
from our borders—are in fact integrated into
American families, businesses, and communities.
This paradox complicates a basic question: Who
should enforce our nation’s immigration laws?

A tiny statute passed under the administration of
Bill Clinton and implemented by George W. Bush
provides one answer to that question. 287(g) refers
to a law, written into the 1996 comprehensive
immigration reforms, which for the first time in
US history created a formal mechanism for federal
executives to extend to local community-based
agencies the extraordinary arrest and incarceration
powers originally carved out for immigration police
stationed at the borders. This devolution—shifting
immigration enforcement from federal to local
hands—brings the border to the interior of our
nation.

Born in 2003, Immigration and Customs
Enforcement (ICE) is one of three immigration
agencies within the Department of Homeland
Security. The Bush administration identified
devolution of immigration law enforcement as a
primary strategy to build capacity and established
the 287(g) program as its premiere project. The
program recruits state and local police, as well as
correctional staff in jails and prisons to perform
civil immigration arrests and detentions on behalf
of the federal government.

The devolution of civil immigration enforcement
to criminal justice agencies adds new questions to
an old debate: Does immigration enforcement serve

a public safety mandate? Who should pay for the
federal deportation mandate? Are civil immigration
and criminal law enforcement compatible enter-
prises? Is ICE competent to oversee the transfer

of extraordinary civil immigration powers to local
authorities?

“Local Democracy on ICE” examines the 287(g)
program specifically, as well as ICE devolution
generally. We conducted an extensive literature
review and interviews with diverse sources
including elected leaders, court officials, security
experts, reform advocates, and activists. The
following findings contribute to a public safety
discussion grounded in facts.

The 287¢g Program has failed.

The 287(g) program has harmed, not
served, our public safety.

ICE marketed the 287(g) program as a public
safety measure to get “criminal illegal aliens”
off our streets. But civil immigration powers are
extraneous to that mission. Criminal law provides
sufficient authority for state and local police to
arrest anyone, including a noncitizen, suspected
of a crime. The arrest powers delegated under the
287(g) program become useful precisely when
an arrestee is 7ot a “criminal illegal alien.” When
an officer lacks reasonable suspicion of a crime,
civil immigration powers still allow for arrest and
incarceration.

ICE powers take the handcuffs off law enforcement,
at the same time distracting police from their

core public safety mission. Immigrants make a
poor target for anti-crime campaigns. Studies
consistently show that immigrants have a lower rate
of crime than American-born citizens, and commit
fewer violent crimes. Legally, the 287(g) program

is equivalent to requiring police to check the tax
returns of every person stopped for a speeding
ticket.

From the outset, the 287(g) program drew
widespread criticism. The Major Cities Chiefs
Association and other community policing
proponents feared the program would make
immigrant victims of crime afraid to call 911.
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Legal scholars questioned the wisdom of allowing
constitutional questions raised by devolution to be
trampled by executive force. Civil rights were a key
concern. Numerous racial profiling lawsuits against
287(g) deputized agencies are now pending,.

Race, not crime, has propelled 287(g) program
growth. In the start-up phase, ICE did not
prioritize regions heavily impacted by “criminal
illegal alien” activity. FBI and census data
indicate that by 2008 sixty-one percent of ICE-
deputized localities had violent and property
crime indices lower than the national average.
Meanwhile eighty-seven percent had a rate of
Latino population growth higher than the national
average. ICE signed nearly eighty percent of its
287(g) agreements with agencies in the US South.
While it is true that crime rates in that region are
higher than in others, ICE’s focus in the South

is disproportionate and confounds a balanced
approach to public safety.

ICE has recruited any and all law enforcement
agencies to do its bidding, hastily devolving
deportation powers into ill-equipped local
hands. Partners include street police and traffic
cops, corrections officers in state prisons and local
jails. By August 2008, more than 840 officers

in twenty states were deputized, and 70,000
immigrants detained. County sheriffs make up
sixty-two percent of ICE partners. In Butler
County, Ohio, ICE extended deportation authority
to the sheriff affer he sought re-election on a
nationally publicized anti-immigrant platform.
ICE granted the largest and most powerful 287(g)
contract to Sheriff Joe Arpaio of Maricopa County
in Arizona after mismanaged jails cost his county
over $43 million in death and abuse lawsuits; and
after he trespassed into neighboring jurisdictions
to unlawfully dump immigrants at the border for
deportation.

Traffic violators and day laborers are the program’s
central targets. ICE asserts that the 287(g) program
is not designed to crack down on overcrowded
apartments, day laborer activities, or trafhic offenses.
Yet ICE has deputized the Missouri State Highway
Patrol, an agency whose core mandate is to enforce
the traffic laws. Sheriff Arpaio summarizes the

program’s real added value, “When we stop a car
for probable cause, we take the other passengers
t0o.” His 287(g) “crime suppression sweeps” have
targeted day laborers and drivers of color, including
US citizens. In Gaston, North Carolina, ninety-five
percent of state charges filed against 287(g) arrestees
were for misdemeanors—60 percent were for traffic
violations that were not DWIs. In Berry Hill,
Tennessee, a police officer arrested—rather than
issued a routine ticket to—a driver in her last days
of pregnancy. In jail, an ICE-deputized corrections
officer placed a civil immigration detainer on her,
subject her to indefinite incarceration pending ICE
action. She went into labor while shackled to a jail

hospital bed.

287(g) sets up states and localities to
bail out the federal government.

The 287(g) program is unfunded, by statute.
The 1996 law prohibits the feds from reimbursing
a state or local agency for the cost of civil arrests
and incarceration. ICE may have misrepresented
this fact. A sheriff at the 2007 conference of the
National Association of Sheriffs alleges that ICE
representatives said the feds pay up to $90 per
day for each 287(g) arrestee. In 2006 Congress
gave the 287(g) program its first budget line of
$5 million, and continued that level of funding
through fiscal year 2008. Monies were intended for
ICE personnel and infrastructure expenses only.
Yet through 2008, ICE overspent by at least $50

million in program costs.

ICE fact sheets incorrectly tout the 287(g)
program as a net money saver. The program
purportedly saved Arizona $9 million by
accelerating the removal of immigrants from

the prison system. But this truncated economics
does not count the $30 million in state monies
appropriated from 2007 through 2009 to fund
partnerships with ICE. With a $2 billion budget
deficit, among the largest for any state in the
nation, Arizona has yet to fully itemize the costs of
immigration enforcement. And despite infusions of
state cash, Maricopa County accrued a $1.3 million
budget deficit in the program’s first three months.

LOCAL DEMOCRACY ON ICE: Why State and Local Governments Have No Business in Federal Immigration Law Enforcement



Under 287(g), state and local governments
essentially sign a blank check to bolster ICE’s
failed business of immigration enforcement.
Unrelated Homeland Security grants may be
fanning the rumor that 287(g) is a money
generator. After Alabama signed a 287(g)
agreement, the city of Hoover absorbed more than
$400,000 in homeland security grants to buy a new
fire truck and open a “Department of Homeland
Security and Immigration.” While Hoover found
gold in the Homeland Security hills, Virginia’s
Prince William County lost a small fortune.

When the county board of supervisors approved
287(g) participation, it appropriated an extra $1.4
million of local tax revenue to fund year one. The
actual cost amounted to $6.4 million with a newly
projected five-year cost of $26 million. The board
had to raise property taxes by five percent and slash
parts of the police and fire rescue budgets to further
the mission of 287(g).

Fiscally responsible leaders have rejected

the program. In Morris County, New Jersey, a
Democratic mayor sought a 287(g) contract. But a
technical requirement—provision of local jail beds
to house arrestees—served to disrupt his unilateral
action. The county jail’s Republican sheriff
investigated the ICE partnership. He found that a
neighboring county lost $250,000 in unanticipated
security and litigation costs while participating in
ICE’s devolved detention program. After learning
that ICE does not protect individual deputized
local officers from legal liability, he rejected the
287(g) bid. Law enforcement agencies nationwide
have said no to the 287(g) program because it serves
neither public good nor organizational interest.

The devolution program is destined
to fail.

Civil and criminal law enforcement are
incompatible enterprises.

The 287(g) program rests on a faulty assumption
that the civil immigration mandate can be
seamlessly absorbed into the crime-control
mission shared by criminal justice agencies. Like
the universally feared tax audits of the Internal

Revenue Service, the deportation authority wielded
by ICE falls within civil law. But unlike the IRS,
ICE is the only federal agency with the power

to perform mass “civil” incarceration. Counter-
intuitively, civil immigration law provides greater
search, arrest, and incarceration powers than
criminal law. The Constitution’s protections against
arrest without probable cause, indefinite detention,
trial without counsel, double jeopardy, and self-
incrimination, as well as the statute of limitations,
do not apply equally (or in some cases at all) in the
civil immigration context.

While the line between civil and criminal law is a
moving target, 287(g) is defining the parameters
by executive force. At the 2008 Police Foundation
conference, the executive director of ICE’s Office
of State and Local Coordination stunned the
audience when he explained to them the value of
civil immigration powers, “We can make a person
disappear.” Nationwide, the 287(g) program has
promoted vigilante immigration enforcement

and normalized the widely refuted idea that local
law enforcement has the inherent authority to
enforce immigration laws. In Arizona localities that
have not yet joined the 287(g) program are now
detaining suspected immigrants for ICE, without
criminal charges. In a reversal of longstanding
policy, the Miami Police Department now claims
that it has the inherent authority to arrest anyone
suspected of the federal immigration offense of
crossing the border illegally.

The “Arizona Experiment” illustrates how
incompatible civil immigration and criminal law
enforcement really are. The Wall Street Journal has
called Arizona the nation’s leading laboratory in
locally driven immigration enforcement. Arizona’s
first 287(g) program, brokered by state and federal
executives, accelerated a massive crackdown on
immigration violators. In 2005, one year before
state legislatures around the country began to
replicate federal immigration offenses in their own
penal codes, Arizona blazed the trail becoming

the first state in US history to enact its own
international human trafficking statute. The novel
law’s enforcement resulted in the prosecution of
nearly 500 victims, but not a single trafficking boss.
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In Arizona the civil immigration mandate
swiftly corrupted the mission of the criminal
justice system. Another state law overwhelmed
the bail system by amending the Constitution

to strip undocumented immigrants of the right

to bail. Arizona’s criminal process morphed into

a hybrid immigration proceeding. In the face of
two masters, judicial officers who were neutral
arbiters on criminal charges became prosecutors
on immigration charges. They were even required
to accept uncorroborated allegations about
immigration status by police as sole proof of
deportability. Prosecutors no longer have to prove
that an immigrant poses a risk of flight or threat to
society to impose pretrial detention. Allegation of a
civil immigration violation makes proof irrelevant.

ICE is incompetent to manage devolu-
tion programs.

ICE suffers from mission conflict. Since its
inception, ICE’s budget has grown more than 200
percent to more than $5.4 billion. While ICE is
responsible for interior immigration enforcement,
it is also the largest investigative arm of the
Department of Homeland Security. But ICE has
forsaken intelligence in favor of brute force. In
the ten-year strategic plan of ICE’s Detention and
Removal Office, entitled Endgame, the agency sets
out its aim to “remove all removable aliens”—a
goal utterly disconnected from economic realities
and measurable public safety impacts. Endgame
also notes that unique differences between civil and
criminal detention rules threaten the integrity of
ICE detention operations.

ICE has failed to supervise its 287(g) contracts,
in violation of federal law. By statute, ICE is
responsible to “supervise and direct” all 287(g)
activity. As one 287(g) contract explains,
“Participating LEA personnel are not authorized to
perform immigration officer functions, except when
working under the supervision of an ICE officer.”
Across the board participating localities report

that the primary direction given by ICE is training
on how to check for immigration status through
electronic media. While federal immigration officers
typically receive five months of initial training,

287(g) deputized officers receive lessons compressed
into a five-week crash course. ICE personnel do

not lead or directly oversee 287(g) arrests. ICE has
accepted vague paperwork from deputized agencies
in lieu of real accounting. Faced with criticism

that he has not followed requirements of his ICE
contract, Sheriff Arpaio responded, “Do you think
I’'m going to report to the federal government? I
don’t report to them.”

ICE continues to fail the residents of Maricopa
County. After off-duty Latino members of the
Phoenix Police Department were civilly arrested,
Phoenix Mayor Phil Gordon asked ICE to audit
Maricopa County for abusing the 287(g) program
to target “people with broken tail lights.” ICE
agents reported that their internal investigation
confirmed everything was fine. ICE did not
intervene when Sheriff Arpaio enlisted well
known anti-immigrant activists as volunteers to
support his 287(g) sweeps targeting day laborers
and drivers of color. The conservative Goldwater
Institute criticizes Maricopa County for rampant
violation of the 287(g) contract. Janet Napolitano,
former governor of Arizona and now secretary

of Homeland Security, rescinded $600,000 in
state grants to Maricopa County when she saw
the 287(g) sweeps spiral out of control. The
Department of Justice has begun a civil rights
investigation against Sheriff Arpaio. But no agency
has held ICE accountable for its repeated failure
to terminate the nation’s largest and most publicly
criticized 287(g) contract.

ICE has failed at management of its largest
devolution program: civil immigration
detention. The question of whether immigration
enforcement should be devolved from federal to
local hands cannot be separated from the question
of whether ICE is competent to oversee this legally
and organizationally complex process. In its short
life, ICE has already been the focus of eight internal
Homeland Security audits. Mismanagement of the
civil detention system, ICE’s largest devolution
program, is the most frequent theme. One audit
notes, “ICE is not well positioned to oversee the
growing detention caseload.” Over eighty people
have died in “civil” custody, yet ICE lobbies for
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more resources to detain noncitizens who have
not been deemed either a risk of flight or threat to
society.

Our Recommendations

Our broken immigration system must be fixed, not
burdened with avoidable dead weight. To redress
the harms that the 287(g) program has already
inflicted on public safety and local democracy, we
recommend:

The Obama Administration should terminate the
287(g) program. Day laborers and drivers of color
make poor law enforcement targets. The 287(g)
program fails to strike the correct balance between
safety and rights. The program also amounts

to a local and state bailout of the failed federal
immigration enforcement business.

The U.S. Government Accountability Office
should investigate the 287(g) program. ICE
asserts that it has already conducted an internal
investigation of all 287(g) contracts and has found
no errors. Documented abuses from Maricopa
County, Arizona to Prince William County,
Virginia, tell another story. The GAO, as a

neutral party, must determine how the program
has impacted public safety; and how much local,
state, and federal tax monies have been used for its
implementation.

The Justice Department should investigate the
287(g) program for violation of the executive
order banning racial profiling. Widespread “crime
suppression sweeps” in Maricopa County and
documented cases of racial profiling throughout the
country warrant an investigation of the program’s
compliance with the US Constitution, particularly
the equal protection clause of the Fourteenth
Amendment and the Fourth Amendment ban on
arrest without probable cause. The Department of
Homeland Security should adopt the ban on racial
profiling set by the Department of Justice.

Congress should require a racial impact analysis
before authorizing new immigration law
enforcement programs. In the 21* century, non-
citizens in the U.S. are increasingly people of color.
Immigration law enforcement efforts, while not

intentionally based on race, have a disproportionate
impact on people of color, including US citizens.

Congress should create mandatory, meaningful
reporting requirements for monitoring 2// ICE
operations. Facing a global fiscal crisis, the United
States cannot afford wasteful spending. The ICE
budget, which has grown more than 200 percent
since the agency’s inception in 2003, is not above
public scrutiny. Congress should require ICE to
systematically document and disclose detailed data
related to the implementation and impact of a// its
programs.
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